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JUDGMENT

CH. EJAZ YOUSAF, CHIEF JUSTICE.- This judgment will

dispose of three connected appeals i.e. Criminal Appeal No.29/L. of
2004 filed by Bashir Ahmad son of Latif. Criminal Appeal No.54/L of
2004, filed by Mst. Tasneem Akhtar alias Tasneen Kausar wife of
Muhammad Hanif Criminal Appeal No.39/L of 2004 filed by Abdul
Sattar son of Sajjan Khan as ail the three arise out of the same
judgment dated 23.12.2003 passed by lhf‘ learned Additional Sessions
.Iu@ge, Sahiwal whereby appcllants, aforenamed i.e. Bashir Ahmad

and Mst..Tasneem Akhtar. were convicted on different counts and
]

sentenced as under:-

Bashir Ahmad
under section 10(2)

Ten years R.1. and a fine of

of “the Ordinance” Rs.50,000/- or in default to
further undergo R.1. for two
years.

U/s 338-A/109 PPC -- Three years R.I.

U/s 316/109 PPC - Fourteen years R.I.alongwith

payment of Diyat.
Mst. Tasneem Akhtar

under section 338-A PPC-- Three years R.I.

Under section 316 PPC - FFourteen years R.1. alongwith
payment of Diyat.
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-f\]l the substantive sentences of imprisonment were ordered to run
concurrently. Benefit of section 382-B Cr.P.C. was, however,
~extended to the appellants. 'Appellant/complai'nant Abdul Sattar has
assaiied th.erir.npugned judgment, for setting aside the abovg acquittdl
of respondent No.3 i.e. Mst.Parveen alias Peeno wife of Haji Shaﬁqué
from the case and acquittal of respondents/appellants Nq.l ar_td 2 ie
‘Béshir 'Ahrnad':and Mst. Tasneem Akhtar frﬁm the 'charg_é 'Undéri
section 302 PPC.
: 2 Facts of the case, in brief, are that on ]7.2.1'9.98 repoft was
lodged ‘r} one Abciul Sattar son of Sajjan Khan with Abdul Wasay,
S.I. of pblice station Dera Rahim wherein, it was alleged that the
complainant was resident of Chak No.139/9-L and was doing labbur
in Lahore. Four/ﬂ\}é days agq,Muhammad Hanif son of Fatch
Muhgmmad informed him abput the dfeath of her daughter naxhely,
Sajida Parveen, whereupon the com.pla:i_r.laﬁt rushed to ‘his village

where, his wife hamely-, Mst.Majeedan Bibi told him that Bashir

Ahmad had iliicit relations with the deceased. Resuitantly; Sajida
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Parveen became pregnant. Since she WaS'Unlnarried, theréfore, sai;l
Bashir Ahmad‘: and his sisrtcr namely, Parv:éer'x.a]ias f’c.cna, in order tn
get rid of Vthre pregnancy, took her toa _‘-dai’ of the village .n.amely:,
Kausar Pérveen and in t}‘le process of abolrtib"hlsaid Sajida Pafveeﬁ
—dicd.-()n the stated aHégation complainQ Exh. PA, was written and
sent -tor-pollice station for formal registratio.n (Sf the case. On the basi"‘sﬂ
thereol, ZF-IR.'bear'ing No0.312/98 dated 20--,6.4 998 wa_;. registered ur‘ide%_
section 10 of “the Ordinance” and section 338-C PPC\at the Saiq |
nolice statior_l_'_‘emfi%investigation was ca;ried out in ;ﬁursuance therseéﬁ.’ 7 5- 7.
" On the bbmpletién of ipvestigati_on the accused perSoné v';/erei:
ch‘al}énéd'to the Court for trial.
3. . At. ‘r]“.zefri_,ai, the prosccution in order to pro;/e the charge énd

substantiate - the allegation leveled against the accused persons

procuced 11___writ_ne;sses, in all. P.W.1 Majeedan Bibi is mother of the

deceased. 'She,” .atf the tfial, deposed that on the fateful day, she wa§
present alongwith the deceased in her house. At about 11.00 a.m.

Mst.Parveen alias Peena, sister of Bashir Ahmad came to their house
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thile‘Bashir Ahmad remained standing outside the house. Parveen
took her daughtcz' Sajida away on some prct.e-x[. At about 2/3 p.m. her
___Vc}aughter came back. lShe wgs in serious condition. On the query
made, she disclosed that Bashir Ahmad had been committing zina
with her. o 2 resn't whereof she becamé pregnant, she was téken to
Mst.Tasneem.Kausar ‘dai’ by said Bashir Ahmad and Mst.Parveen
alias Peeno, who aéministered her a “drip” and also gave her some

medicine, due to whiqﬁ, Eer condition became serious. Her daughter
s ’ ;
Mst.Parveen expired at 4.00 pm. on lhc same day. She was -
urﬁ_man‘ied.‘ P.W ..2 Abdul Sattar is the complainant. He, at the trial,
| while reiteratip% the version contained in_ the FIR corroborated tﬁe,f
statement of P:W.l ig all material particulars. P.W.3 Dr.Ejaz Qﬁtab
had on 11.3.1999 examined appellant Bashi-r Ahmad qua the potency
test. He produced in Court the MLR as Ehx.PB. P.W.4 Zahid Igbal
_ was on 31.3.1998 posted on general duty at the said police station. On

the same déy he participated in exhumation proceedings in the

graveyard of Chak No.139/9-L, in the presence of llaga Magistrate as
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well as the'lady doctor. He deposed that after conducting postn’l:maem
on 1hc dead body of the ClCC(J:LlI%Q(] Mst.Sajida Parveen, two sealed:
parcels »xfe?é handed oo to him which in turn were handed dver to
‘A‘udui Sa‘LLarr. Muhartrir by him on the same.-day for keepi'ng in safe
cus?ody. He further stated that on 3.4.1998 A_\bdul Sattar Méharrar
handed over to him i said parcels for delivery df one in the; of;ﬁce of
the Chemical Examiner, Lahore and the other to the -Pathlalogist for
anaiyvais, inté,c‘c. P.W.3 Akhtar Nawaz, ASL had incorporated centeﬁts
of complgint, Exh.PA, into the formal FIR i.e. Exh.PA/1. P.W.6 Noor
Muhammad, S.I. had taken the appellant Bashir Ahmad for nSedical
 c.zmenation. POW.7 Famand Ali ldeposed that on production of the
Chemical Examiner,s report by the complainant, he had sent the
complaint, Exh.PA through note Exh.PA/I to the police sta‘t:icm for
formal I'ééistration of the FIR. P.W.8 Abdul Sattar, Moharrir had kept
in s',afe cus{od}f the sealed parcels before handing the same iov.e.r to
Zahid Igbal _P.W.4 for its onward transmiésion fo th¢ (I)‘fﬁce% Qf the

“hemical Examiner. P.W.9 Abdul Basit, SHQ'had, on 17.2.1998, on



Crl.ANo0.29-L.54/L of 2004 and . 7.
Crl.Appeal No.39/L 0f2004.

_receipt of the statement of the comp]ainarit,'draﬂed Rai:aat No.28. He -
nicscloged in (_T}e'}iur‘l a ¢ony thercofl as Ex}ln.l;/\. P.W.i0 Abdur Rehma‘n,‘
ASI i§ the Investigating Officer of thg-case. P.W.11 .lady doﬁtor -
Shagufta \'X.7a5@ellf i conducted postmo.rtem examihation on the :
dead body of the deceased. She producéd_ the postmortem report as

.-Exh.PC._ In 'her.fopinion, death of th¢ dc:aceaséd was;dpe to indu_cecli
septic abortion Icacﬁng (i mptﬁre of ﬁterus whicﬁ led- to sétavefe
“herorrhage and_sbock and it was sﬁfﬁciént to c'aus‘e'deat'h ip 6r&inary 7:
course of natufe.

4. After the close of the_ proseéution evidence Farooq Ahmad
Khan and Mubhammad Ilyas Iﬁspectors were summoned as CWs. Both |
deppozed that as a result of the investigétion conducted by thém'
fx’\m/Ist;Par\-/eeri. alias Peena was found innocent whereas, Bashir Ahmad |
and Mst.Tasneem: Kausar accused persons were found guiity.'
‘Th?‘.‘f‘?’?ﬁ?"' the a(r.ﬂ-fced persons were -examined under s—ection 342‘

Crp.C. In-rtheir_ above statements all the accused persons denied the

charge and pleades mnocence. They, however, failed to lead any
& L] 3
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evidence in their defence or to appear themselves és _their 0Wn
wilnesses ?n terms o-f‘sgclion 340(2) Cr.P.C. In answer to the question
as o why the cose and the PWs have deposed against him Bési-hir
Ahmad accused stated that it was a false case. The story was

cuiicscted by the complainant in order to humiliate him and his family

members .on account of previous enmity and civil litigation as he i.e.

-

the said accused was a witness in the pronote against the complainant

which afterwards was decreed against the complainant. Bashir

Ahmad, however, tendered in evidence certain documents pertaining

to_the said case as ExhsD.! to D-6. Mst.Tasneem Kausar also
tendere in Canrt 2 conv of the order of the District and Sessions

“Judge i.e. Exh.D-1.

A0

L ey Bearing s oors of the learned counsel for the parties,

A

the laarned trial Judge convicted the appellants and sentenced them to
the punizhments as mentioned in the opening para hereof.
6. We have heard Mr.Muhammad Inamullah Khan, Advocate,

lesined counsel for appeliant Bashir Ahmad in Criminal Appeal
' 0

s
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~0.29/1 of 2004, Mr.Muhammad Arshad Khan, Advocate, for
appeliant Mt Tosieem Akbtar in Criminal Appeal No.54/L. of 2004,
Windhibid  Qaveuss, Advocate, learned counsel for
e e o At Sattar, Mr.Shawar Khilji, Advocate,

carned conns s foe it State and have also perused the entire record

~a~ran naimuliah Khan, Advocate, learned counsel for

appoiionr

Rashir Ahmad has contended that conviction against the
s wo canid pol bave been recorded merely on the baﬂksof'dying
declaration of the deceased. account whereof was furnished by her
noler .2 | ©o Zan Bibi P.W.1 as she was an “interested
witness”’; that unexplained delav in lodging the FIR was fatal to the;
restios esen o Gt since no body had seen Bashir Ahmacél

g committing 40 with the deceased, therefore, he could not

nave peen convicied under section 10(2) of “the Ordinance”.

X o Auhammad Arshad Khan, Advocate, learned counsel for

appeilant Msl. Tasneem iausar, has, contended that since no body, at



“account of the ueatmen: of the deceased by Mst.Tastiee

instead of section 316 PPC.
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the trial, was produced to testify that “Asqat-e-Hamal” was on|

|
-

therefore, she could not have been convicted for the offence

-

9. Mr.Shahid Qayyum, Advocate, learned counsel appéaring for |

i

m Kausar, |
|

the appellant/complainant, on the other hand, while controverting the ‘

contentions raised by the Jzarned counsel for the appellants

submitted

that since suffc o~ oidence in ihe shape of dying declaration, the

medical evidence and Chemical Examiner’s report, was available to

substantiate the «barge therefore, the appellants were rightly convicted

8

for the offence. He maintained that since it was a case of qatl-e-amd, .

therefore, the appellants may be convicted under section 302 PPC

10, Nh‘.ShawarKhilji,‘Advocate’, learned counsel for

while adopting the arguments of the learned counse

appellant/complainant submitted that since guilt of the appe

the State

i, for the

>]lants was ‘

substantially and materially brought home, at the triah, ‘through,é

|-

independent and reliable evidence and sufficient cor

roboratory
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evidence, ‘r.o--.the dyina c!célarationg, was available, fﬁérefbre, thé 4
-}fin’pugn(."d judgmeii was u_n-exccptionablé. 1;13 added that delay in
uging the FIR was not fatal because at the time of the deatﬁ of the
" Tevtassd Tushand of the complainant was away to Lahore and
Mst.?\*iajccdan B.%_Ibi Laefng a illiterate and pooi‘ lady could not have
;‘lecidcd to i_odg,e FIR of her own without consulting him and no
“seaner he came hack then report was lodged. Hence, the delay in

lodging ths IR ‘.._va.s immaterial.

11, - We hﬂw. iLI'l our anxious V'consideration to the respe‘:ctive

conicntions of the learned counsel for the parties. The pfbsécutidn |

case ;'ests 'on_ the dying dccla_ratian, ‘the medical evidence;- the :
- Chemical Examiner’s repoﬁ and the Pathoipgist’s report. B :

It wquld be pertinent to ‘mention here that a dying dcclaration'

~hich i':: ﬂ:ﬂ gl 1 gl fag’ the \,:j.cltim cgncerning the causé and

" circumstances of the homicide is -?.c’azﬁissible gs a relevant piece of |

','e\‘idené‘e under Arcle 46 of the Qanun-e-Shahadat Order, 1984. It is

an exception ' to the general rule that hearsay evidence is not
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admissible and principle of this excep‘uon partlally rests on the awful

......

1
‘ - " i i
considered to be as poweriul over his conscience as the obligation of

s
oL partially on the assumption that the person on the verge of

next word, when every motive to falsehood is silenced, would hardly

|
i
i

inv olve an UmOCt.nt person. However in order to test rehablllqy bf the
B SR N

dving declamlion  certain faclors such as, whether the witness

testifying the dying declaration himself had an opportunity to come

across the decezsed and was capable to recapitulate correctly what
5L .

Vas DB 1ted to hiin, whether narration of the deceased was frEe from
|

prompting from 20 . +*= . ~vhether the maker had an opportunity to
‘ | |
himself see and correct’ *~oognize the assailant, whether the maker

had.ihe physical capacity to make the dying declaration; whether it .
. - i |
d ' |

» : |
:ted to the cavse of death or the circumstances culminating 1therein,
7 : - : _ 5, % | ‘
whether it was influenced, whether it was made to the persori whose

presence near the deceased, at the alleged time and plac;e_, ‘was

possible and whether at all it rings true,igmay_ be taken into acco\p.m_t:

‘i

iR
|



CrlAN029-L,S4/L of 2004and 13 .-
Crl.Appeal No.39/L of 2004. =~ -+

It is also well-settled that dying declaration once proved
through reliable evidence becomes substantive evidence itself and can
be made sole basis for conviction and corroboration thereof is sought
for as a matter of prudence only. This viéw receives support from the
following reported judgments:-

1)  Zafar Igbal alias Shahid Vs. The State PLD 2004 SC 367;

2)  Javed Khan Vs. The State 2002 P.Crl.L.J. 1798; |

3)  Farman Ullah Vs. Qadeem Khan and others 2001 SCMR

1474; '

4)  Zarif Khan Vs. The State PLD 1977 SC 612;

5)  Ashiq Vs. The State 1970 P.Crl.L.J. 373;.

6)  Tawaib Khan and another Vs. The State PLD 1970 SC

13; and
7) Abdul Raziq Vs. The State PLD 1965 SC 151.

12. “In th_e ins_taﬁt c'aS,G, thé dying_-dé?l_arétion 1s alleged tg have :been' :
made tol lP.W.l who happens to be the mother of the deceased. The
defence has neither disputed_P.W.l.’s presence in the house wherein
the deceased breathed her last nor thAe fact that she met the deceésed_
prior to her death has been challenged. Hence, her presence, at the
place and Itinllé df making the declaration, cannot t.ﬁe dgubted.

Likewise, it has also not been challenged by the defence that
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deceased, gt the relevant time, wﬁs lnot-‘ ir.i'a' pﬁsition to make any
statement or her faculties were impaired nor it is the defence"plea that
the causé o.:f. death is I‘IQ-T_. 't_-he:s.ar_ng asallegednor isr‘i_t‘: a case of
substitution of the a§cused. The only objection réised by the learned
counsel for the appellant is that since account of the dying declaration
Was giYen by mother of the deceased who was an “interested Witncss”, |
therefore, the learned trial Judge has erred iﬁ believing the same.

" We are afraid the abov¢ argu_l_nent- _advaﬁced by the_]leamecli
- counsel for the appellants cannot prevail fqr the simple reason that
rrtho_ugh P.W.‘l. beii}g mother of the deceased was closely relate;d/‘to_her
yet, she by no stretch of imagination can bé te;rmed as an “intefested
witness” beéause interested witness 1s one*th.) has, of his own, a
motive to falsely implicate th'e. accused, is partisan, biase_d or
prejudiced and pf?di_ép@s"gd towardsapartyor prgmpted.".an._:c_}l: fs.wayed '
away by a cause against the aécused and ﬁbiﬁing of the sortr has been

brought on record against P.W.1. Rather she was trying to'conceal thg

crime. In her statement, she has admitted that she, a month prior to
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_the occurrence, herself had seen the mél'e 'appellarit ‘committir'ig zina
with .the .deceased, despite that ﬁlle képt QUiet and did nbt disclose the.
commission of 'z‘inar by Bashi-r“.Ahmaf.:l to any one else as according, t? |
her she did not want it make known to the public. -

It ity be noted “here that relationship, in itself, is not a
yar‘ds’tick or standard .fc'ﬁ-'- _-éiécafdiﬁ'-g}.;\:f..'ideriée whi:-:h"éth’em:ise.'uis‘
trustworthy.

It would also be not out of place to mention here that re,lz-:ited |
.witﬁésses some time, particularly in -murdef cases, rﬁay be found more
reliable be'céluse they due to their relationship wi'.ch the deceased would
not let go the real culprit or substifute_ ah innocent person for_ him. It is |
quité possible that in a case, in which, a number of accused persons
a-re invglve'd and there is previous enmity befween the. parties. as w§ll,
a wider net migh:t_ have_ been thrbwn- but in the cas;e of wa single-
accused, relatives of the deceased would rarely rep?ac.e or spare the
culprit actually r,esp,onsible: for the.crime.Reference, in this regal_'d, '

can be madé to the following authorities:- =~ EE A
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1)

vi)

vii)

Muhammad Din and others Vs. The State and
others 2005 SCMR 1756; .

‘Noor Muhammad Vs. The State and another 2005
SCMR 1958;

Sher Dil Vs. The State and another 2003 SD 35;
Farmamullah Vs. Qadeem Khan and another 2001
SCMR 1474; ‘ | |

- Sarfraz alias’ Sapi and two others Vs. The State

NLR 2001 Criminal 5; _
Abdul Ghafoor Vs. The State 2000 SCMR 919;

and

Muhammad Sarwaf Vs. The State 1999 SCMR

2428.

What to speak of related witnesses, it has been, in a number of

cases, held that testimony of an iﬁtéfeStéd_ witness evéri‘, ‘cannot be

brushed aside . nless it is proved that the witness had involved the

accused for so.ne-ulterior motive and in case of interested witness

only as a rule of prudence and not as a rule of law, the Courts have
emphasized that testimony of the witness may be evaluated with more
than ordinary care and corroboration may be sought from other

evidence. The contention therefore, has no force.

In the instant case the dying declaration finds ‘sufficient

corroboration from the other evidence. Lady Dr. Shagufta Waseem. |
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who, gfte.r exhumation, hadrcor-aducted post mortem on the dead body,
was of the firm opinion that deg:;h in t_l}e case was due to induced
septic_ g.borti.on_ leading to rupture of ﬁterus which led to severe
hemOfrhége a.n.d shock and it was sufficient to .cau'se death in 'ordinar.y |
cour.s'e. Of nature. She further opined that ergot might have been giveﬁ |
for abortion. During 'cross.—exarr_linati-on_, she stated that yell-ow_colour'
 material pres§qﬁ aré_und the abdomen of the dead 1-.;)(.de of Mst. Sajidé
~was due to .pe_r.itonit.i.s, septicemfa and '.bil.e' and meconium ‘of foétus.
She further sté,ted.that administration of _ergdt élkaloids, in second‘anc.l .
third trimester of pregnancy, is f'atal' heﬁcé, the médical evidencé fully
cosbares the prosclo s g the prsgancy, sorion snd
death of the dece.ased- d.ue‘ to ab.ortif_._)n '. \;}hereés, the Chemicéll
‘Examiner’s report lends further support :tq thg prosecution_ case.

12. - Afive_rt_ing to the next contentio_n: of .the lgarned céunsel for‘the
appellants thé,t 'un'-expl.ained d'elay in lodging the FIR was‘ fatal
toWafds the prosecu.tion c‘ase, it may 'be_ noted .herc thét the contention

appears to- have been raised, perhaps, under some misconception
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bgcause in the FIR itself, it has been m’énﬁOned that sin(;e compzlaina_nt |
was away to Lah(_)'re__\_r\“/her.e. }%e u_s_.ed_t(:)‘ do .._l-é?éur-and no sopner .;he, 4/ 5
days pnor to lodgmg of 'th‘.e report,wcelvedmformatlon regardmg the |
death of her daughter Muhammad Hani.f. then he rushed to his_ \;/illage,
enquired abo_yt the cause of her death and having found that it was on
accbﬁnf of -iiha committed by Bashir Ahma_d:Which ultimat_elyé _led to
miscqn'iage' aﬁd deathrof her daughtgr i'nge_the repbrt, theré_:foré, it |
canno.t be said that the delay in Iodgiﬁg fhe_f IR was not explaiﬁed. It
is, however, entirely a different maftér '.t.hat tﬁe expianation lofffézred, in
this 1-egérd, otherwite was satisfactéry.:c’)r n_of. Since the expl%lr;ation--
offefed'by the c'ompl'ainant_has been found qqite satisfgctoryéby theA
trial Court, therefore, in the absence of any enmity or mo‘Five toéfalsely
impi_iéatg the..'-appe.ﬂan_t-iljl _the. §ffenc_¢ _by.'th.e _'Vcomplainant, we E;re also
not inclir_led..t.():. takeadlﬁerentwew becausemcases of zma,m whié-h B
honour of the victim is always at s,take,. delay in lodging tﬁe FIR is not -

of muqh consequence as people are ndrnlally_ hesitant to makeé pu'biic

the charge which is equally shameful for the victim and her ;family.



Crl.A.No.29-L,54/L of 2004 and 19
Crl.Appeal No.39/L of 2004.

Some times it may be due to anguish or shock. The dictum contained

in the following reported judgments would hold up the above view:-

(i)

(i)
(iii)

(iv)

(V)

(vi)
(vii)

Muhammad Ashraf vs. Tahir alias Billo and another PLJ
2005 SC 724;

Zahoor Ahmad Vs. The State 1995 SCMR 1338;

Ajaib alias Ajba and other Vs. The State 1994 SCMR
1479; |

Said Bahadur Shah and others Vs. The State 2000
P.Cr.L.J.850;

Mulazam Hussain vs. The State 1998 SCMR 1206
Mehboob Ahmad Vs. The State 1999 SCMR 1102;
Zafran Bibi vs. The State 2003 SD 352;

(viit) Zar Bahadur vs. The State — 1978 SCMR 136

(ix)

®)

(xi)

Abdul Ghaffar and another vs. The State — 1987 P.CrL.J
2127 |
Mubarak Ali and another vs. the State — PLD 1984 FSC
TR N (O D T .
Saleem Khan and others vs. The 'ASta‘t.e'-and others — 2001
P.CrLJ 503.

14. As regards the next contention of the learned counsel for

appellant Bashir Ahmad that since no body had seen him committing

zina with the deceased, therefore, the said appellant, could not have

been convicted under section 10(2) of “the Ordinance”, it may be

pointed out that this contention too, on its face, appears to be devoid

~ of force because it has come on record through the statement of
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Mst.Majgedan Blb} tha; she he_rself had s_een the appellant committing
zina with'-t'he déééased." :

15. As r_egards involvement of MstTasneat Kausar in the offence,
though Mr;Muhémmad Arshad Khan, learned counsel for th'e lsaid
appéllant haé tried to canvass that si_nqe no body, at the trial, was
prqduced--to testify that “Asqat-e-Hamél” §vas on accouét_ of the
treéﬁnent of thé deceased by Mst.Tasneem Kausar, the‘ref'ore-, she
could not have been convicted for the offence yet, we are afraid in
view of the medi;:al evidence as‘WeIl aé Chemical Examing:r’s report,
this conter.i'.t_ior.a too, appears to have _'nQ force_ in it. It ha.s.been proved |
on record that death of Mst. Sajida Parveen, in the instant caég, was
due t(_) mduced _s_g':ptic abortion leading to rupture of uterusA Which
saiEe perltomtls "a{nd seplﬂce’niila.. bes1desmecon1um of "féetﬁs. | T_h_é
lad};z doctor has categorically opined thaf rupture Qf uterus was either
due to high doses of ergot or by mechanical abortion. .Since the
suggéstiop, that mechanical abortion in this case was a suicida] act

was categorically denied by the said doctor, therefore, the only
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inference possible .to' be drawn is that it was either due to
administration of high doses of ergot or be mechanical abortion
carried out by the female appeliant; who, as per dying declaration, had
treated the deceaséd .p'rior to her death. Further, the Chemical
Examiner in ﬁis repért i.e.. E)gh.};B, tlocl>,.'.i‘llaé'.lspécifically. étéﬁed that
ergot was detected in the liver, spteen, kidney, stomach, smaH and
large intestines as well as uterus of the deceased. Hence, keeping in
view opinion of the lady doctor that administration of ergot alkaloids
in second afld_third trimester of pregnancy- was fatal and the deceased
was treated by the appellant with a drip and was also given some
medicines, thg appellant’s involvementli.n the offence cpuld not have
been ruled out.

16. Learhed counsel for the appellant in Criminal Appeal No.39/L
of 2004 has contended that since the deceased had lost her life dué to
abortion which was qar:ied out by the female accused at the instance
of Bashir Ahmad,. ‘th.erefo.re, i.t b.eing'a' case .of qatl—i—Amd instead of

Shibh-i-amd convictions recorded against the appellants under section
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316 PPC wete bad in law. Learned _cpu_nsel for appellants B:ashii
-Ahmad and Mst. Tasneem Kaugar, on thé other hand, 11ave urge.d that
it the prosecution version, in toto, is believed-ev.en then fhe offer}ce of |
gatl-i-amd is not made out against. the appellants because  their
intention was not to kill her.

Before entering into the proposition it would be advantageous
to have‘g glan(:é at spcﬁi-o;is 3 00 ‘a_lf_lld3__1._5 PPthlchprowdedeﬁmtlon
of qatl-I-amd and shibh-I-amd and read as folléws:-

“S.300. Qatl-I-amd: Whoever, with the intention of*¢ausillg

death or with the intention of causing bodily injury to a person,

SR . b d .
~ by doing an act which in the ordinary course of naturé is likely

" to cause death, or with the knowledge that his act is so

imminently dangercus that it must in all probability cause
death, causes the death of such person, is said to commit gatl-i-

Amd.”

S.315. Qatl Shibh-I-amd: Whoever, with intent to*cause harm

- to the body or mind of any person, causes the death of that or of
any other person by means of a weapon or an act*which in the

ordinary course of nature is not likely to cause death is said to

commit qatl shibh-i-Amd.”

% Underlining is ours.
A bare perusal of both the above provisions, particularly the

under-lined portions thereof, would lead to the inference that main
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"distinguishing factor between the _m}o is that in case of qatl-i‘—amd

intention of the assailant must be to cause death or such bodily injury N

whicﬁ in the ordinary COurse..d.f. ='nat_'ure' is “1ik¢ly to cai_xse deat_ #
wheréasl,ip_t__he caSeOf Shlbh~1~amd the 1n'[;ent10n shoul’d; be to cause .
such harm to the body or mind of the 'persoﬁ which in the ordinary-
coursé of nature is ‘fnot likely to cause deat.h.” Meaning thereby that
in case of shibh-I-amd “intention to Gauge d.eath or cause such bodily
injury which in the ordinary course of nature is likely to cause deéth”
must be non‘existent.

No dOubt, in the instant case, the _intgntion of thé appel‘lants
o might have ‘been.‘t-o ge_t rid of thé pr'eg.nancy and in order to achieve
the 'véry eﬁd the-..decease_d was treated yet, from the evidenc.e it does
not appear, to us, that intention of the éppeﬂéhts was dqﬁnitely to kill
the deceased Further though there cannot be tWo opinions that thé éét
o st e fostus 0, wes i ngords o e
concluded with certaini:y' that death of Saji.da Parveen in -conseque_nce

thereof was certain. _This is entirely a separate matter and as ill luck
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of the appellants would have it the deceased could qot survive. P
rthgr though as per opinion of the doctor, treatment of the déceased
also led tQ'destmction of foetus yet, on ‘record, it is not proved that
:foéfu's iﬁ't'he womb of the deceased had developed sufﬁciently to
respire, SO és to be cal}ed as a “child”, for “whose” “:murder. none of
the appeﬂants have béen charged, therefore, this co;rtention too, is |
‘without fofcg.

17. The upshot of the above discussion is thz;t all the three
connected appeals i.e._ Criminal Appeal N0.29/L_0§ 2004, Criminal

* Appeal No.54/L pf 2004 and Criminal Appeal No.39/L of 2004 are

- i

dismissed.

These are the reasons of our short order of the éven date.

( Ch'.Ejaz. YoI usaf)

5&( _ Chief Justice

.( Dr.Fida Muhammad Khan ) (Saeed-ur-Rehman Farrukh )
Judge Judge

‘Lahore,dated the FIT_FOR_REPORTING (3
25" November, 2005 : g&

 A.RAHMAN/** . CHIEF JU;TICE .
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